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DETAILED ACTION 

1 . Applicant's arguments discussed in the Interviews of January 1 4 and 20, 2004 
are persuasive and, therefore, the finality of that action is withdrawn. Claims 1-37, 87- 
189 remain pending. Claims 91-160 and 172-189 are withdrawn from consideration as 
being drawn to a non-elected invention for the reasons cited in the Office Action mailed 
December 8, 2003. 

1 . As noted in the interview of January 29, 2004, the finality of the office action 
mailed December 8, 2003 is hereby withdrawn. Additionally, the rejections made in the 
office action mailed December 8, 2003 are hereby withdrawn. 

Claim Rejections - 35 USC § 103 

2. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

3. Claims 1-6,8-11,13-26,28-30,32-37,87-90,161,162,164-171 are rejected under 
35 U.S.C. 1 03(a) as being unpatentable over Carr et al. (US 6054153) in view of 
Woodruff et al . (US 4522835). 

4. Carr et al. teach a method of manufacturing a modified atmosphere meat 
package comprising a first package made of a polystyrene foam tray sealed by a 
permeable pvc overwrap as recited in claims 16,17 and 35, covering the first package 
with a second impermeable package such that a pocket is formed between the two 
packages, flushing the pocket ,as recited in claims 8,28,164 with gases consisting 
essentially of about 30% carbon dioxide and about 70% nitrogen, as recited in claims 9- 
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1 1 ,29,30 in order to lower the level of oxygen in the pocket to preferably less than 
0.5%, as recited in claims 5 , 6,25,26,165,166 to prevent the formation of 
metmyoglobin, as recited in claims 1,22, and 161. Additionally, Carr et al. teach flushing 
alone may not reduce the level of oxygen to less than 0.5%, which would be evident by 
the formation of oxymyoglobin as recited in claim 22, and teach placing an oxygen 
scavenger and accelerator in the pocket to reduce the level about zero percent in less 
than 24 hours, as recited in claims 2-4,23,24,162. Carr et al. further teach removing the 
second package, which would modify the packages atmospheres and would not destroy 
the first package, before retailing to allow the raw meat to be exposed to ambient 
atmosphere to give the meat the same color as fresh meat as recited in claims 13- 
1 5,32-34,87-90,1 67-1 71 (Abstract, Column 1 , line 46 to Column 2, line 45,Column 3, 
lines 47-67,Column 5, line 60 to Column 6, line 49). 

5. However, Carr et al. are silent in teaching 0.1-0.8%,0.3-0.5% , or 0.1-0.5%, 
carbon monoxide in addition to the carbon dioxide and nitrogen to form 
carboxymyoglobin, as recited in claims 1,11, 18-21,30,36,37,161 or convert 
deoxymyoglobin directly to carboxymyoglobin as recited in claim 1 or oxymyoglobin to 
carboxymyoglobin as recited in claim 22. 

6. Woodruff et al. teach treating storing meat in a reduced oxygen modified 
atmosphere of 0.1-3% CO, along with 20-60% C0 2 , 40-80% N 2 , and 0% 0 2 and 
convert deoxymyoglobin to carboxymyoglobin on the surface of the meat. Woodruff et 
al. teach meat that is stored in a refrigerated or frozen state under low oxygen 
conditions prior to final sale/consumption packaging. Woodruff et al. teach removing 
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the 0 2 causes the meat to turn purple, while carbon monoxide will provide a desirable 
red color during storage, or the same color as fresh meat (Abstract, Column 1, line 63 to 
Column 3, line 30, Examples). 

7. Therefore, it would have been obvious to modify Carr et al. and include anywhere 
from 0.1-0.8% carbon monoxide , 40-80% nitrogen, and 20-60% carbon dioxide in the 
modified atmosphere pocket (i.e. between the two packages) to convert the 
deoxymyoglobin to carboxymyoglobin as recited in claims 1,1 1,18-22,30, 36, 37 and 
161 , since Woodruff et al. teach it is preferred to have a "good color (i.e. red color of 
fresh meat) for meat stored within a low/no oxygen modified atmosphere and this is 
done by adding 0.1-0.8% carbon monoxide along with 40-80% nitrogen and 20-60% 
carbon dioxide in the package. One would have been substituting one conventional 
carbon dioxide/ nitrogen based atmosphere for another for the same purpose: 
providing a low/no oxygen atmosphere for providing the appearance of fresh cut meat 
after storage. Forming carboxymyoglobin from deoxymyoglobin or oxymyoglobin would 
have been an obvious result effective variable of the level of oxygen in the modified 
atmosphere since Carr et al. teach some oxygen may or may not be present during the 
first 24 hours. 

8. Claims 1,2,5-10,12-15,18-23,25-29,31-34,36,37,87-90,161-171 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Breen et al. (US 571 1978) in view 
of Woodruff et al. (US 4522835). and Verbruggen (DE 1935566 A). 
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9. Breen et al. teach a method of packaging meat in a modified atmosphere 
package for sale/consumption comprising supplying a first package comprising a sealed 
tray, surrounding the tray with a bag, removing oxygen by vacuum , supplying/flushing 
the bag, as recited in claims 7,8,27,28,163,164 with substantially pure carbon dioxide 
gas, as recited in claims 9,10,12,28,29, 31,165,166, and sealing the bag such that 
oxygen is at 30-50 ppm in the pocket, equilibrating within minutes to 250 ppm and 
eventionally drops off significantly as the meat absorbs the oxygen, as recited in claims 
5,6,25,26, which would in turn form oxymyoglobin as recited in claims 18, 22 prevent 
the formation of metmyoglobin, as recited in claims 1 ,22, and 161 , and due to the lack 
of oxygen in the package result in the formation of deoxymyoglobin as recited in claims 
19 Additionally, Breen et al. teach at least a portion of bag can be removed for retailing 
without destroying the tray to expose the meat to ambient atmosphere, as recited in 
claims 13-15,32-34,87-90,167-171, As an extra measure of safety, Breen etal. further 
teach adding an oxygen scavenger in the pocket, as recited in claims 2,23,162(Figure 7, 
Column 2, lines 27-62, Column 4, lines 40-63, Column 5, line 5 to Column 6, line 5 ). 
However, Breen et al. are silent in teaching 0.1-0.8%,0.3-0.5% , or 0.1-0.5%, carbon 
monoxide in addition to the substantially pure carbon dioxide, as recited in claims 1, 
12,18-22,31,36,37,161 or convert deoxymyoglobin directly to carboxymyoglobin as 
recited in claim 1 or oxymyoglobin to carboxymyoglobin as recited in claim 22. 
10. Woodruff et al. teach treating storing meat in a reduced oxygen modified 
atmosphere of 0.1-3% CO, along with gas comprising at least 10% carbon dioxide and 
0% oxygen and convert deoxymyoglobin to carboxymyoglobin on the surface of the 
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meat. Woodruff et al. teach meat that is stored in a refrigerated or frozen state under 
low oxygen conditions prior to final sale/consumption packaging. Woodruff et al. teach 
removing the 0 2 causes the meat to turn purple, while carbon monoxide will provide a 
desirable red color during storage, or the same color as fresh meat (Abstract, Column 1 , 
line 63 to Column 3, line 30, Examples). 

1 1 . Verbruggen is relied on as further evidence of the conventionality of utilizing a 
carbon dioxide and carbon monoxide gas mixture for preserving meat (See Abstract). 

12. Therefore, it would have been obvious to modify Been et al. and include 
anywhere from 0.1-0.8% carbon monoxide with the substantially pure carbon dioxide 
modified atmosphere pocket (i.e. between the two packages) to convert the 
deoxymyoglobin to carboxymyoglobin as recited in claims 1,12,18-22,31,36, 37 and 
161 , since Woodruff et al. teach it is preferred to have a "good color" (i.e. red color of 
fresh meat) for meat stored within a low/no oxygen modified atmosphere and this is 
done by adding 0.1-0.8% carbon monoxide along with at least 10% carbon dioxide in 
the package. One would have been substituting one conventional carbon dioxide based 
atmosphere for another for the same purpose: providing a low/no oxygen atmosphere 
for providing the appearance of fresh cut meat after storage. Forming 
carboxymyoglobin from either deoxymyoglobin or oxymyoglobin would have been an 
obvious result effective variable of the amount of oxygen already absorbed by the meat 
since Bean et al. teach residual oxygen is absorbed by the meat when the meat is 
initially packaged. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 



examiner should be directed to Robert Madsen whose telephone number is (571) 272- 
1402. The examiner can normally be reached on 7:00AM-3:30PM M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571) 272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 
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Examiner 
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